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STATEMENT OF FACTS  

 Kevin  Hicks (“Defendant”) was charged in  J ackson  County Circu it  Cour t  

with  two counts of fir st -degree robbery (§ 529.020),
1
 five counts of forcible 

sodomy (§ 566.060), one count  of forcible rape (§ 566.030), and one count  of 

a t tempted forcible r ape (§§ 564.011, 566.030) (L.F . 16-18).
2
 In  August  2009, 

Defendant  was t r ied by a  jury on  these charges  before the Honorable Sandra  C. 

Midkiff (L.F . 5-6; Tr . 85). 

 Defendant  does not  cha llenge the sufficiency of the evidence to susta in  his 

convict ions. Viewed in  the ligh t  most  favorable to the verdict s, the evidence 

showed: 

 In  the ear ly morning hours of Au gust  5, 1992, C.M. and h is fema le 

companion  M.J . had just  a r r ived a t  C.M.‟s house when they were approached on 

the sidewalk by six men , a ll of whom ca r r ied firearms (Tr . 282-87, 301-02, 331-

34). One man pressed a  shotgun aga inst  the back of C.M.‟s head and  demanded 

money and guns (Tr . 335). C.M. replied tha t  he did not  have any (Tr . 336). One 

                                         
1
  All sta tu tory references herein  a re to RSMo Cum. Supp. 1991 un less 

otherwise noted. 

2
   Or igina lly, Defendant  was a lso charged with  a  sixth  forcible -sodomy 

count , bu t  the prosecutor  voluntar ily dismissed tha t  count  before the case was 

submit ted to the ju ry (Tr . 455). 
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of the men asked M.J . if she had any jewelry (Tr . 288). She held up her  hands to 

show tha t  she had noth ing (Tr . 288). The men inst ructed C.M. to open  the front  

door  to h is house and led the two vict ims inside (Tr . 288-89, 338). 

 Once inside, the men ordered C.M. to lie face-down on  the floor  (Tr . 290, 

340). When he was lying on  the ground, one of the a t tacker s draped a  towel over  

C.M.‟s head and pressed a  gun  aga inst  it , saying, “Don‟t  move or  I‟ll blow your  

bra ins out” (Tr . 292, 340-42). 

 Meanwhile, one of the men grabbed M.J . by the ha ir  and pulled her  

toward the sta ir s (Tr . 290-91). Holding a  gun  to her  back, the men prodded M.J . 

up to the second floor  and in to the center  bedroom (Tr . 292-93). The house was 

undergoing renovat ion , so there was no furn iture in  the room; there was debr is 

and plaster  sca t t ered a ll over  the floor  (Tr . 293-94). F ive men sur rounded M.J . 

and forced her  to her  knees (Tr . 294-95). 

 The three men  in  front  of M.J . unzipped their  pant s and told her  tha t  she 

was “going to give them a ll head” (Tr . 295). With  h is gun  poin ted a t  M.J .‟s head, 

one man forced h is penis in to M.J .‟s mouth  and told her , “If you  hur t  me, I‟ll 

blow you away” (Tr . 296-97). M.J . per formed ora l sex on  the fir st  man unt il he 

ejacu la ted in  her  mouth  (Tr . 296, 311). When he was fin ished, he pushed M.J . 

over  to the second man, who a lso forced M.J . to per form ora l sex (Tr . 296-97). 

Then  the th ird man took a  turn  (Tr . 297). As the men rota ted, M.J . begged for  

her  life (Tr . 297). The fir st  man  went  downsta ir s to relieve h is par tner , who had 



 

6 

 

stayed on  the fir st  floor  to guard C.M., and the sixth  man went  upsta ir s to join  

the other s (Tr . 298, 312, 342).  

After  M.J . had been  forced to per form ora l sex on  three men, a  four th  man 

stepped in  and shoved h is penis in to M.J .‟s mouth  (Tr . 299-300). At  the same 

t ime, someone behind M.J . pressed her  down onto a ll fours and pulled her  pants 

down (Tr . 299-300). The man t r ied to penet ra te her  vagina lly, bu t  was 

unsuccessfu l (Tr . 300). One of the other  a t tackers pu lled her  back onto her  

knees, and a  fifth  man forced her  to per form ora l sex on  h im (Tr . 300-01). 

When the fifth  man was fin ished, M.J . t r ied to pull her  pants back up (Tr . 

302). But  the men took hold of her , tore off a ll of her  clothes, and threw her  back 

down onto her  hands and knees (Tr . 302-03). One of the men took a  posit ion  

behind her  and penet ra ted her  vagina lly (Tr . 303). The man had sexua l 

in tercourse with  M.J . un t il he ejacu la ted ; then  he stood up and a ll five men  left  

the room (Tr . 303-04). As the six in t ruders left  the house, someone took the ca r  

keys from C.M.‟s hand (Tr . 345 , 358). Addit iona lly, one of them stole a  VCR, 

which  belonged to C.M.‟s ex-gir lfr iend (Tr . 289, 309-10, 350). 

The case r emained unsolved for  near ly two decades unt il, in  2008, a  DNA 

t est  conducted on  the vagina l swab taken  from M.J .‟s rape kit  matched a sample 

taken  from Defendant ‟s cousin , E lber t  Hicks (Tr . 398). Detect ives ident ified 

Defendant  as a  known associa te of Elber t  Hicks, so they t raveled to J efferson  

City Correct iona l Center  to in terview Defendant , where he was incarcera ted for  
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a  ser ies of robber ies, an  a t tempted rape, and a rmed cr iminal act ion unrelated to 

the assault s on  M.J . and C.M. (Tr . 5-6, 54-55, 407-11). 

Defendant  coopera ted with  the detect ives and provided a  video-recorded 

sta tement  (Tr . 411-12). He admit ted tha t  he, h is cousin  Elber t , and four  other  

men had accosted and robbed C.M. and M.J . tha t  n ight  in  1992 (Tr . 413-30; St . 

Ex. 7). He a lso sa id tha t  he had been  a rmed with  a  shotgun and had held onto it  

th roughout  the incident  (Tr . 415-16; St . Ex. 7). He denied tha t  he had sexua lly 

assaulted M.J ., bu t  acknowledged tha t  he saw h is cousin  and severa l other  men  

raping and sodomizing her  on  the floor  of the upsta ir s bedroom (Tr . 420, 429; St . 

Ex. 7). He cla imed tha t  he focused on  guarding C.M. and rummaging through 

the house for  th ings to stea l, bu t  sa id tha t  he wen t  upsta ir s once to find M.J . 

crying and pleading as she was being r aped and sodomized by h is cousin  and 

associa t es (Tr . 418-20; St . Ex. 7). He sa id tha t  he went  back downsta ir s, wa ited 

for  awhile, and then  went  back up la ter  to see if h is accomplices had fin ished 

with  M.J . (Tr . 429; St . Ex. 7). 

After  hear ing the evidence and argument , the jur y returned guilty verdict s 

on  a ll n ine counts (Tr . 506-07; L.F . 90-98). Before t r ia l, Defendant  waived h is 

r igh t  to ju ry sen tencing (Tr . 268). The cour t  sen tenced Defendant  to 15 years of 

impr isonment  for  each  robbery count  and 30 years of impr isonment  for  each sex 

offense; the robbery sen tences were run  concurren t ly with  each  other  and the 

sex-offense sen tences were run  concurren t ly with  each  other , bu t  the robbery 
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sen tences were run  consecut ive to the sex-offense sen tences for  a  tot a l t erm of 

impr isonment  of 45 years (Tr . 530-31; L.F . 129-30). Pursuant  to a  pre-t r ia l 

agreement , the Sta t e recommended tha t  the sen tence be run  concurren t ly with  

the sen tence Defendant  was a lready serving for  pr ior  offenses (Tr . 525-26; Supp. 

Ex. 3).
3
 The cour t  honored the agreemen t  and sen tenced Defendant  accordingly 

(Tr . 531). 

                                         
3
 “Supp. Ex.” refers to exhibits admit ted a t  the pretr ia l suppression hear ing.  
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ARGUMENT 

I. Th e  tria l cou rt d id  n ot c le arly  e rr in  ove rru lin g  De fe n dan t’s  

m otion  to  su ppre ss  th e  s ta te m e n ts  h e  gave  to  police . De fe n dan t 

volu n tarily  spoke  to  police  afte r re ach in g an  agre e m e n t w ith  

th e  State  re gardin g se n te n cin g , an d th e  State  h on ore d th at 

agre e m e n t. (Re spon ds  to  De fe n dan t’s  P oin ts  I an d II). 

 In  h is fir st  poin t , Defendant  compla ins tha t  the t r ia l cour t  er red in  

over ru ling h is mot ion  to suppress h is sta tements to the police, a rgu ing tha t  the 

sta tements were involuntar ily made because he confessed with  the 

understanding tha t  whatever  sen tences he might  receive for  the cr imes he 

commit ted aga inst  C.M. and M.J . would run  concurrent ly with  one another , and 

the Sta te depr ived h im of the benefit  of h is barga in . App. Sub. Br . a t  17-24. In  

h is second poin t , Defendant  recast s the Sta te‟s a lleged fa ilure to honor  the 

agreement  as a  “breach  of con t ract .” App. Sub. Br . a t  25-30. 

 Defendant ‟s a rgument , whether  presented in  const itu t iona l or  cont ract  

t erms, is without  mer it . In  exchange for  the informat ion  tha t  Defendant  

provided, the prosecut ion  agreed, in  wr it ing, t ha t  Defendant  would “be 

sentenced to a  t erm of impr isonment  for  h is involvement  and par t icipa t ion  in  

these cr imes to be served concur ren t ly with  [h is] cur ren t  pr ison  sen tences” 

(Supp. Ex. 3). The Sta te honored th is agreement . The t erm of impr isonment  
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Defendant  received—a  45-year  span  composed of seven  concurren t  30-year  

sen tences run  consecut ively to two concurren t  15-year  sen tences—was ordered 

to run  concurren t ly with  the term of impr isonment  Defendant  was a lr eady 

serving. The Sta te never  promised tha t  whatever  sen tences he might  receive for  

the new charges would run  concurren t ly with  one another . And there is nothing 

in  the record to suggest  tha t  Defendant  was confused about  the agreement  or  

tha t  h is sta t ement  was given  based upon a  misunderstanding of the barga in . 

Defendant  voluntar ily and in telligent ly chose to coopera te with  the police, and 

h is sta tements were proper ly admit ted a t  t r ia l.  

 A. Addition al fac ts  

 Invest iga tors fir st  approached Defendant  to ta lk about  this case on March 

14, 2008 (Tr . 6). At  the beginning of the in terview, the invest iga tor s advised 

Defendant  of h is r igh ts as required by Miranda
4
 (Tr . 9). Defendant  signed a  

wr it ten  waiver  and agreed to ta lk (Tr . 9-10; Supp. Ex. 1). Dur ing th is fir st  

in terview, Defendan t  admit ted some involvement  in  the 1992 incident , bu t  did 

not  provide many deta ils (Tr . 11, 14-15). He told the detect ives that  he wanted to 

help them out  and give closu re to the vict im, but  he a lso wan ted to get  the best  

dea l possible (Tr . 12-14, 56). At  fir st , t he detect ives thought  tha t  Defendant  

would need an  a t torney to negot ia te a  dea l with  the prosecu tor , and they told 

                                         
4
  Miranda v. Arizona , 384 U.S. 436 (1966).  
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h im so (Tr . 12-13). But  Defendan t  sa id tha t  he did not  want  an  a t torney because 

he thought  tha t  then  he wou ld have to stop ta lking to the police (Tr . 13).   

The detect ives contacted the prosecutor , who told them tha t  if Defendan t  

provided informat ion  tha t  led to cr imina l charges being filed aga inst  t he 

perpet ra tors of th is offense, the Sta te would agree tha t  wha tever  sen tence he 

received for  h is par t icipa t ion  would be served concurrent ly with  the t ime he was 

a lready serving (Tr . 16-18, 20, 56-57; Supp. Ex. 3). Defendan t  sa id tha t  he was 

st ill willing to ta lk, bu t  wanted an  agreement  in  wr it ing (Tr . 18). The detect ives 

sa id tha t  they‟d retu rn  the following Monday with  a  wr it ten  agreement  (Tr . 18 -

19). 

When the invest igators returned, they repeated the Miranda warning, and 

once aga in  Defendant  waived h is  r igh ts and agreed to ta lk (Tr . 23-24; Supp. Ex. 

6). They presen ted t he following wr it ten  offer  from the prosecutor ‟s office: 

 If Kevin  Hicks provides informat ion  tha t  leads to the filing of a  cr imina l 

charge or  charges aga inst  one or  more individua ls involved in  cr imina l 

act ivit ies for  which  he has persona l knowledge, in  each  of the instances in  

which  he has such  knowledge, including the August  5, 1992 cr imes 

aga inst  [M.J .] and [C.M.] a t  3410 Smar t , Kansas City, J ackson  Coun ty, 

Missour i, then  the J ackson  County Prosecutor ‟s Office will agree tha t  

Kevin  Hicks be sen tenced to a  term of impr isonment  for  h is involvement  
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and par t icipa t ion  in  these cr imes to be served concurren t ly with  Kevin  

Hicks‟ cu r ren t  pr ison  sen tences. 

(Tr . 20, 58; Supp. Ex. 3). 

 At  fir st , Defendan t  sa id tha t  he was not  happy with  the wording of the 

agreement ; he expla ined tha t  he did not  want  to do any ext ra  t ime and wanted a  

guarantee tha t  he would keep h is cur ren t  “out -date” (Tr . 21, 27, 61-62). The 

detect ives took a  break while they t r ied  to con tact  the prosecutor  (Tr . 27, 62). 

Defendant  emphasized tha t  he wanted to ta lk, but  he a lso wanted to get  the best  

dea l tha t  he could for  h imself (Tr . 27-28). 

 The detect ives resumed the in terview tha t  a fternoon after  speaking with  

the prosecutor  (Tr . 28, 62). They told Defendant  that  the writ ten agreement  that  

they had offered tha t  morning was the only dea l on  the t able—the prosecu tor  

would not  change anyth ing and would not  offer  a  specific “out -date” (Tr . 28-29, 

63). The detect ives reitera ted exact ly what  the dea l would be, and Defendant  

agreed to coopera te based upon the terms in  the wr it t en  agreement : 

[Detect ive] SNYDER: Okay, we made phone contact  with  another  

Prosecutor  um „cause Ted‟s not  there. Got  ahold of the person  who‟s r igh t  

under  h im. She was able to contact  [J ackson  Coun ty Prosecutor ] 

Kanatzer . His dea l is the same one tha t  he agreed to on  Fr iday and that  is 

tha t  your  sen tences, whatever  your  sen tence is to run concurrent  with  the 

one tha t  you  got  for  the or igina l charges. 
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. . . . 

But  the th ing is they‟re not  gonna  specify a  da te or  anyth ing like tha t  

because they don‟t  know exact ly what  you‟re gonna  tell us. So tha t ‟s wha t  

the dea l is. 

[Defendant ] HICKS: Alr ight . 

SNYDER: So as it  is the agreement  tha t  we have the one tha t  you  read 

th is morn ing tha t ‟s t he agreemen t . Are you  willing to go ahead and ta lk to 

us based on  tha t? 

HICKS: Yeah . 

(Supp. Ex. 13 a t  P706). 

 Defendant  went  on  to admit  involvement  in  the a t tacks on  C.M. and M.J . 

on  August  5, 1992 (Supp. Ex. 13 a t  P707-712, P716-29). He ident ified each of his 

five accomplices, admit ted tha t  he and h is fr iends “roughed up” C.M. dur ing the 

robbery, and acknowledged tha t  E lber t  and two others had sexua lly assau lted 

M.J . (Supp. Ex. 13 a t  P707-12, P716-29). He denied, however , tha t  he had any 

sexua l contact  with  M.J . (Supp. Ex. 13 a t  P720).  

Near  the end of the in terview, the detect ives asked Defendant  why he told 

them “a ll th is” (Supp. Ex. 13 a t  P734). Defendant  replied tha t  dur ing h is years 

in  pr ison  he had t aken  cla sses and par t icipa ted in  12-step programs advising 

inmates to take responsibility, and tha t  he was ashamed and wanted to be a  

bet ter  person  (Supp. Ex. 13 a t  P734-35). He agreed tha t  coopera t ing with  the 
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police was h is way of helping h imself hea l from the wrongs tha t  he had done to 

others (Supp. Ex. 13 a t  P735). He sa id tha t  he knew he could get  a  lawyer  and 

refuse to ta lk, bu t  he decided tha t  he had to admit  h is wrongs and dea l with  it  

(Supp. Ex. 13 a t  P737). Before the invest iga tors left , Defendant  said that  he was 

“glad to have th is off [h is] chest” (Supp. Ex. 13 a t  P741). 

 After  the March  17 in terview, the detect ives t a lked to Defendant  twice 

more, videotaping h is sta tement  each  t ime (Tr . 30-37). Before each  in terview, 

the detect ives advised Defendan t  of h is Miranda  r igh ts, and Defendant  signed a  

wr it ten  waiver  (Tr . 30-31, 34-36; Supp. Ex. 7, 10). At  the end of the fir st  video-

recorded in terview, Defendant  reitera ted tha t  he was coopera t ing because “it ‟s 

the r igh t  th ing to do” (Supp. Ex. 11 a t  P704). He sa id tha t , thanks to the vict im -

impact  classes he‟d t aken  in  pr ison , he had come to empath ize with  the vict ims 

and felt  ashamed for  what  he and h is fr iends had done to them (Supp. Ex. 11 a t  

P704). Dur ing the fina l in terview, a  por t ion  of which  was played for  the jury a t  

t r ia l, Defendant  confirmed tha t  he had been  advised of h is Miranda  r igh ts and 

had signed the waiver  (Supp. Ex. 12 a t  P461, P491). 

 Dur ing each  of the in terviews, just  two detect ives were present  with  

Defendant  (Tr . 7, 54). Neither  of the detect ives were a rmed, and they never  

th rea tened or  coerced Defendant  in  any way to t ry to induce h im to speak (Tr . 

36, 55-70). And, aside from the wr it ten  agreement  from the prosecutor , the 
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detect ives made no promises to Defendant  regarding any benefit  tha t  he might  

receive from coopera t ing (Tr . 37, 63). 

 Before t r ia l, Defendant  filed a  mot ion  to suppress the st a tements tha t  he 

had made to the invest iga tors (L.F . 19-22). In  the mot ion , Defendant  a lleged 

tha t  “the Sta te promised to recommend concurren t  t ime with  other  charges the 

defendan t  is serving t ime on  in  exchange for  h is coopera t ion” (L.F . 20).  He 

a rgued tha t  because a  plea  offer  was subsequent ly made and then  la t er  

withdrawn, h is st a t ement  was inadmissible a t  t r ia l (L.F . 20-21). Defendant  did 

not  a llege tha t  the Sta te‟s or igina l coopera t ion  agreement  was ambiguous or  

tha t  he did not  understand it s t erms (L.F . 19-22). 

 The t r ia l cour t  held a  hear ing rega rding Defendant ‟s mot ion  to suppress, 

a t  which  the two detect ives who in terviewed Defendant  t est ified (Tr . 3 -72). 

Defendant  presented no evidence a t  the hear ing (Tr . 3-72).  

Dur ing a rgument , defense counsel propounded a  new theory regarding 

why the sta t ements should be suppressed (Tr . 78-80). She a rgued tha t  when  

Defendant  spoke with  police h is understanding was tha t  he would “get  

concur ren t  t ime on  th is case and the cases tha t  he is cu r ren t ly doing” (Tr . 78).  

She sa id tha t  Defendant  expected tha t  he would get  “one sen tence tha t  goes 

concurren t  with  what  he is—with  a ll of the var ious sen tences tha t  he is doing” 

(Tr . 79). And counsel a rgu ed tha t  because Missour i law requires tha t  sen tences 

for  cer ta in  sex offenses be run  consecu t ively, the Sta te would be unable to fu lfill 
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it s par t  of the barga in  (Tr . 79). Thus, counsel concluded, Defendant‟s sta tements 

were involuntar ily made because they were mot iva ted by an agreement  that  the 

Sta te could not  honor  (Tr . 79-80). 

The prosecutor  responded by poin t ing ou t  tha t  the State had never  agreed 

to any par t icu la r  sen tence a r ising from the cha rges in  th is case; the Sta te on ly 

promised tha t  it  would recommend that  whatever  the sentence was, it  would run 

concurren t ly with  the sen tence he was a lready serving for  other  offenses (Tr . 

80). She expla ined tha t  the law requires only tha t  sen tences for  sex offenses be 

run  consecut ive to other  felonies commit t ed a t  the same t ime, and that  the State 

could and would honor  it s agreement  to recommend tha t  whatever  sen tence 

Defendant  might  receive for  the charges in  th is case be run  concurren t ly with  

the sen tence for  h is pr ior , unrela ted offenses (Tr . 80-84). 

The t r ia l cour t  issued wr it t en  findings and conclusions over ru ling 

Defendant ‟s mot ion  to suppress (L.F . 23-28). The cour t  specifica lly concluded 

tha t  Defendant ‟s sta tements “were voluntary and were not  made as a  resu lt  of 

coercion  or  any fa lse promise of len iency” (L.F. 24-26). Defendant ‟s coopera t ion , 

the cour t  found, was mot iva ted by persona l reasons, including h is par t icipa t ion  

in  12-step programs, ra ther  than  by a  plea  offer  or  agreement  by the Sta te (L.F . 

24-25, 28). The cour t  a lso found tha t  “there was no decept ion on  the par t  of the 

Sta te” (L.F . 27). The cour t  observed tha t  “[n]one of the negot ia t ions made any 

reference to any pa r t icu la r  offenses, or  any par t icu la r  sta tu tory sen tencing 
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requirements of specific offenses. This was because the Sta te didn‟t  know what  

[Defendant ] was going to say in  h is sta t ements, and [Defendant ] didn‟t  know 

what  he would u lt imately be charged with” (L.F . 27). The agreement , the cour t  

noted, “was simply tha t  the sta te would recommend tha t  any new sentence he 

received would run  concurr ent  to the one which  [Defendan t ] is now serving” 

(L.F . 27). The cour t  concluded, “Even though sentences on  some counts may run  

consecut ive to sen tences on  other  counts, the Sta te st ill ma in ta ins the posit ion  

tha t  the sen tence should run  concurren t  to [Defendant ‟s] cur ren t  sen tence. 

There has been  no devia t ion  from tha t  posit ion  by the Sta te” (L.F . 27 -28). 

 B. Stan dard of re vie w  

 In  reviewing the t r ia l cour t ‟s ru ling on  a  mot ion  to suppress, th is Cour t  

considers the evidence presented a t  the suppression  hear ing and a t  t r ia l to 

determine whether  sufficien t  evidence exist s to suppor t  the t r ia l cour t ‟s ru ling . 

S tate v. Gaw , 285 S.W.3d 318, 319-20 (Mo. banc 2009). The facts and reasonable 

inferences therefrom must  be viewed in  the ligh t  most  favorable to the t r ia l 

cour t ‟s ru ling. S tate v. McN eely, 358 S.W.3d 65, 68 (Mo. banc 2012). The t r ia l 

cour t ‟s decision  over ru ling a  mot ion  to suppress will be reversed only if it  was 

clear ly er roneous. Id . 

 Defendant ‟s a t tempt  to refr ame h is const itu t iona l compla in t  about  the 

voluntar iness of h is sta tements as a  common -law breach-of-contract  issue is not  
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preserved. His conten t ion  a t  the suppression  hear ing and in  h is mot ion  for  new 

t r ia l was tha t  h is st a tements were involuntar ily elicited because the State made 

an  offer  tha t  it  did not  honor , and thus as a  mat ter  of const itu t iona l law the 

sta tements must  be suppressed (Tr . 79-80; L.F. 119-22). Defendant  never  argued 

to the t r ia l cour t  tha t  pr inciples of cont ract  law requir ed tha t  the sta tements be 

suppressed or  tha t  cer ta in  charges be dismissed , and the t r ia l cou r t  never  

considered or  decided tha t  issue. Therefore, the “breach of contr act” argument  is 

not  preserved for  appea l. S ee S tate v. Davis, 348 S.W.3d 768, 769 (Mo. banc 

2011) (“An issue tha t  was never  presented to or  decided by the t r ia l cour t  is not  

preserved for  appella te review.”).  

Moreover , as Defendant  candidly admits in  h is br ief, the breach -of-

cont ract  issue was not  included in  the br ief he filed with  the Missour i Cour t  of 

Appea ls, Western  Dist r ict , and has been  added here for  the fir st  t ime. App. Sub . 

Br . a t  13. Adding en t irely new lega l a rguments to a  subst itute br ief is prohibited 

by Rule 83.08(b), wh ich  sta tes tha t  a  subst itu te br ief “sha ll not  a lter  the basis of 

any cla im tha t  was ra ised in  the cour t  of appea ls br ief.” 

Because Defendant ‟s breach -of-cont ract  a rgument  is not  preserved for  

review and is improper ly in t roduced in  h is subst itu te br ief, the a rgument  is, a t  

best , subject  to pla in -er ror  review.
5
 E.g. S tate v. Letica , 356 S.W.3d 157, 167 (Mo. 

                                         
5
 Defendant  has not  requested pla in -er ror  review.  
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banc 2011). “P la in  er rors a ffect ing substan t ia l r igh ts may be considered in  the 

discret ion  of the cour t  when the cour t  finds tha t  manifest  in just ice or  

miscar r iage of just ice has resu lted therefrom.”  Id . (cit ing Rule 29.12(b)). 

 C. An alys is  

1.  Defendant ‟s st a tements to police were voluntar ily made . 

“The Fifth  Amendment , which  applies to the sta tes by vir tue of the 

Four teen th  Amendment , provides tha t  „[n]o person  . . . sha ll be compelled in  any 

cr imina l case to be a  witness aga inst  h imself.” Maryland v. S hatzer , 130 S.Ct . 

1213, 1219 (2010); U.S. CONST. amend V. A sta tement  made by a  suspect  dur ing 

a  custodia l in t er roga t ion  is admissible aga inst  h im a t  t r ia l on ly if the Sta te 

shows by a  preponderance of evidence tha t  the suspect  “knowingly and 

voluntar ily waived Miranda  r igh ts when making the st a tement .” Berghuis v. 

T hom pkins, 130 S.Ct . 2250, 2260-61 (2010) (in terna l cit a t ions omit ted). “The 

test  for  volunta r iness is whether , under  the tot a lity of the circumstances, the 

defendan t  was depr ived of fr ee choice to admit , to deny, or  to refuse to answer  

and whether  physica l or  psychologica l coercion  was of such  a  degree tha t  the 

defendan t ‟s will was overborne a t  the t ime he confessed.” S tate v. J ohnson , 207 

S.W.3d 24, 45 (Mo. banc 2006). 

“Volunta ry confessions a re not  merely a  proper  element  in  law 

enforcement , they a re an  unmit iga ted good, essent ia l t o society‟s compelling 
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in terest  in  finding, convict ing, and punish ing those who viola te the law.” 

S hatzer, 130 S.Ct . a t  1222 (in terna l cita t ions omit ted). Where a  defendant  

in telligent ly ba rga ins for  and receives a  benefit  from the Sta te in  exchange for  

h is confession , the confession  will not  be considered involun tary simply because 

it  was mot iva ted, a t  least  in  par t , by a n  offer  of len iency. S ee e.g. S tate v. 

Hutson , 537 S.W.2d 809 (Mo. App. St . L. Dist . 1976); S tate v. Chatm an , 682 

S.W.2d 82 (Mo. App. E .D. 1984). 

In  Hutson , the prosecutor  and sher iff visited the defendan t  in  pr ison , 

where he was serving t ime on  an  unrela ted charge, to ta lk about  a  murder  

invest iga t ion . 537 S.W.2d a t  809. After  t he sher iff advised the defendant  of h is 

Miranda  r igh ts, the defendan t  asked the prosecutor  what  he would “recommend 

in  the way of a  sen tence” if t he defendant  agreed to plead guilty to the murder  

and test ify aga inst  h is accomplices. Id . They negot ia ted br iefly, and the 

prosecutor  u lt imately agreed tha t  he would recommend a  20-year  sen tence in  

exchange for  the defendant ‟s sta t ement  and plea . Id . a t  809-10. Once the 

agreement  was reached, the defendant  made an  audio-recorded sta tement  in  

which  he confessed to the murder . Id . a t  810. A month  la ter , t he defendant  sen t  

a  let ter  t o the prosecutor  recant ing h is confession  and in forming the prosecutor  

tha t  he would not  test ify in  any case involving the murder . Id . The defendan t  

was t r ied for  fir st -degree murder ; h is audio-recorded confession was admit ted a t  

t r ia l over  object ion . Id . 
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On appea l, t he defendant  a rgued tha t  h is incu lpa tory sta tements should 

not  have been  admit ted because they were “the resu lt  of promises and illega l 

inducements offered by the prosecu t ing a t torney and for  tha t  reason  were 

„involuntary‟ and „not  binding‟ upon h im.” Id . The cour t  of appea ls disagreed, 

concluding tha t , in  view of the tota lity of the circumstances, t he confession  was 

voluntary. Id . a t  814. The cour t  observed tha t  “there was no improper  

quest ion ing, no threa ts, no fa lse promises, and no fa ilure or  refusa l of t he 

prosecut ion  to car ry out  it s par t  of the agreemen t .” Id . a t  813. The cour t  

emphasized tha t  the defendant  had in it ia ted the poss ibility of get t ing a  dea l in  

exchange for  his cooperat ion, and reasoned that  because the promise for  leniency 

was solicited by the defendan t , he “„cannot  be heard to say tha t  in  accept ing the 

promise [he was] the vict im[] of compelling influences.‟” Id . a t  812 (quot ing 

T aylor v. Com m onwealth , 461 S.W.2d 920, 922 (Ky. App. 1970)). 

In  Chatm an , the defendant  refused to speak with  invest igators unless the 

prosecutor  would offer  some “considera t ion” in  exchange for  a  sta tement .  682 

S.W.2d a t  84. The prosecutor  pledged tha t  if the defendant  fully cooperated with  

the prosecut ion  of the other  suspects, then  the defendant  wou ld be charged only 

with  the robbery a r ising from the case, bu t  not  the murder . Id . The defendant  

agreed and gave a  sta tement . Id . La ter , t he prosecutor  t r ied to void the bargain , 

believing tha t  the defendant  had breached the agreement  by refusing to t ake a  

polygraph  test . Id . He charged the defendant  with  capita l murder . Id . 
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On appea l, the defendant  a lleged that  his taped confession was improperly 

admit ted aga inst  h im in  the murder  t r ia l because it  was obta ined as par t  of an  

agreement  tha t  he wou ld be prosecuted for  the robbery but  not  the murder . Id . 

The Eastern  Dist r ict  agreed with  the defendant ‟s a rgument , holding tha t  “a  

confession  is not  admissible if given  to obta in  a  par t icu la r  agreed upon resu lt  

and tha t  resu lt  is abor ted.” Id . a t  85-86 (cit ing S tate v. Hoopes, 534 S.W.2d 26, 

37 (Mo. banc 1976)). But  the cour t  added tha t  if the Sta te wished to prosecute 

the defendant  for  the robbery, it  could use the confession  a ga inst  h im in  tha t  

t r ia l. Id . a t  86. The cour t  expla ined tha t  the defendan t  had a  “reasonable 

expecta t ion” tha t  he would be prosecuted for  robbery a fter  he made h is 

sta tement , and he had waived h is pr ivilege aga inst  self-incr imina t ion  with  

respect  to the r obbery charge. Id .   

Defendant ‟s case is ana logous to Hutson  and Chatm an . Here, Defendant , 

not  the detect ives, suggested the possibility tha t  he might  be able to receive a  

benefit  of some sor t  in  exchange for  h is cooper a t ion  (Tr . 12-14, 56). The 

detect ives were in it ia lly reluctan t , suggest ing tha t  Defendant  might  want  to get  

a  lawyer  (Tr . 12-13). But  Defendant  insisted tha t  he did not  want  a  lawyer ; he 

wanted to ta lk and he wanted a  dea l (Tr . 13). The prosecutor  made an  ora l offer , 

bu t  Defendant  in sisted tha t  he get  someth ing in  wr it ing (Tr . 18-19). When the 

wr it ten  offer  was presented to h im, Defendant  made a  counteroffer , t rying to 

ext ract  st ill bet ter  t erms from the prosecutor  (Tr . 21-27, 61-62). But  when the 
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prosecutor  sa id tha t  the wr it ten  offer  was as fa r  as he would go, Defendant  

decided tha t  the dea l was good enough and made a  sta t emen t  (Supp. Ex. 13 a t  

P706). 

Nothing about  Defendant ‟s confession  was involuntary. He received the 

Miranda  warn ings before every interview and signed a  writ ten waiver  each t ime 

(Tr . 9-10, 25-26, 30-31, 34-36; Supp. Ex. 1, 6, 7, 10). The tone of each  in terview 

was fr iendly and conversa t iona l; no threa ts were ever  made (Tr . 19, 36, 55-70). 

Indeed, Defendant  appeared eager  to coopera te so tha t  he could relieve h imself 

of the guilt  he car r ied for  h is par t  in  th is hor r ific offense. He said more than once 

tha t  he was t rying to be a  bet t er  per son , tha t  he felt  empathy for  the vict ims 

thanks to classes tha t  he had taken  in  pr ison , and tha t  he was glad to get  

everyth ing “off [h is] chest” (Tr . 12-14, 18; Supp. Ex. 11 a t  P704; Supp. Ex. 13 a t  

P734-35, P736-37, P741). And Defendan t  was pla in ly savvy in  dea ling with  the 

detect ives. He had exper ience with  police in terviews and knew tha t  h is 

in format ion  was va luable (Tr . 12). Defendant  in telligent ly barga ined with  the 

prosecutor  and voluntar ily gave h is sta tements pursuant  to the coopera t ion  

agreement  tha t  he made. The t r ia l cour t  did not  clear ly er r  in  refusing to 

suppress Defendant ‟s sta tements.  

2. Defendant  received the benefit  of h is ba rga in . 

Defendant  does not  a rgue tha t  h is confession  was per se involuntary 

simply because it  was mot iva ted by an  agreement  for  len iency. Instead, he 
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insist s tha t  he did not  get  the benefit  of the barga in , and thus he was t r icked 

in to coopera t ing. App. Sub. Br . a t  22-24, 27-29. He cla ims tha t  when the dea l 

was made, he believed tha t  any sen tences he might  receive, including sen tences 

for  any charges a r ising from the cr imes in  th is par t icu la r  case, would run  

concurren t ly with  each  other . App. Sub. Br . a t  22-24, 27-29. Defendant  a rgues 

tha t  because tha t  did not  and could not  happen —the sex-offense sen tences had 

to run  consecu t ively with  the robbery sen tences, a s required by sect ion  

558.026—his confession  was mot iva ted by a  fa lse promise and should be deemed 

involuntary. Alterna t ively, he a rgues tha t  the Sta te breached the cont ract  and 

he should receive relief as a  resu lt . 

Defendant ‟s  a rgument s mischaracter ize the coopera t ion  agreement . The 

wr it ten  agreement  expressly st a tes th a t  in  exchange for  Defendant ‟s 

coopera t ion , the Sta te agreed tha t  he would “be sen tenced to a  term of 

impr isonment  for  h is involvement  and par t icipa t ion in  these cr imes to be served 

concurren t ly with  [h is] cur ren t  pr ison  sen tences” (Supp. Ex. 3). The agreement  

made no representa t ions about  what  specific sentences Defendant  would receive 

as punishment  for  the cr imes in  the present  case or  whether  those sen tences 

would run  concurren t ly with  or  consecu t ively to one another . Indeed, no such  

representa t ion  wou ld have been  possible because, before Defendant  made h is 

sta tements, the prosecutor  did not  know what  he would say and thus d id not  

know what  the charges would be (Supp. Ex. 13 a t  P706). The agreemen t  was 
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directed a t  the rela t ionship between the new charges (whatever  they would be) 

and the sen tence Defendant  was a lready serving. Whatever  new sentence he 

received, it  wou ld run  concurren t ly with  h is cur ren t  pr ison sentences (Supp. Ex. 

3). 

Defendant ‟s a rgument  tha t  t he Sta te breached it s agreement  rest s 

exclusively on  h is cla im tha t  t he phrase “t erm of impr isonment ,” as used in  the 

writ ten  agreement , necessar ily means a  set  of sen tences tha t  run  concurren t ly.  

App. Sub. Br . a t  23, 28. He cla ims tha t  he did not  receive a  term  of 

impr isonment . App. Sub. Br . a t  23, 28. Instead, he insist s, he was sen tenced to 

two term s of impr isonment  tha t  r an  consecut ively to one another . App. Sub. Br . 

a t  23, 28. 

Defendant  cites no au thor ity for  th is a rgument . And his narrow definit ion 

of the phrase “term of impr isonment” is cont ra ry to the manner  in  which  the 

phrase is commonly used. It  is possible, despite Defendant ‟s in sistence 

otherwise, to have a  single “term  of impr isonment” tha t  is composed of mult iple 

sentences run  consecut ively. S ee e.g. Clark  v. S tate, 42 S.W.3d 685 (Mo. App. 

W.D. 2001) (not ing tha t  a  30-year  sen tence run  consecut ively to a  15-year  

sentence composed a  “term of impr isonment” of 45 years); S tate v. Collins, 188 

S.W.3d 69, 79 (Mo. App. E .D. 2006) (the “term of years” to which  the defendant  

was sentenced compr ised twenty separa te sen tences run  consecut ively).  Thus, 

the language in  the agreement  sta t ing tha t  Defendant  would be sen tenced to a  
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“term of impr isonment  for  h is involvement  and par t icipa t ion  in  these cr imes” 

revea ls noth ing about  whether  tha t  t erm would be composed of concurren t  or  

consecut ive sen tences. The agreement ‟s silence on  tha t  poin t  does not  render  it  

ambiguous. It  simply does not  speak to tha t  issue. The manifest  purpose of the 

agreement  was tha t  the new term, whatever  it  would be, would run concurrent ly 

with  the pr ison  sen tences Defendan t  was a lready serving (Supp. Ex. 3). 

The conversa t ion  between the detect ives and Defendan t  r eflected tha t  

understanding. One of the detect ives descr ibed the offer  as follows: “[Y]our  

sentences, whatever  your  sen tence is to run concurrent  with  the one that  you got  

for  the or igina l charges” (Supp. Ex. 13 a t  P706). Defendan t  sa id tha t  he wan ted 

to coopera te (Supp. Ex. 13 a t  P706). Although Defendant  cla ims in  h is br ief that  

he subject ively believed tha t  a ll sen tences for  the new charges wou ld run  

concurren t ly, noth ing in  the record suppor ts tha t  a llega t ion  and th e t r ia l cour t  

was not  obliga ted to accept  it .  

Defendant  and the Sta te reached a  volun tary coopera t ion agreement , and 

the Sta te honored it s par t  of the barga in —the 45-year  “t erm of impr isonment” 

tha t  Defendant  received for  h is par t icipa t ion  in  the August  5 , 1992 a t tack on  

C.M. and M.J . was ordered to run  concurren t ly with  the sen tences for  which  

Defendant  was a lready serving t ime (Tr . 525-26, 531). The t r ia l cour t  did not  

clear ly er r  in  finding tha t , consider ing the tota lity of the circumstances, 

Defendant ‟s decision  to barga in  with  the prosecutor , reach  a  coopera t ion  
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agreement , and then  make a  ser ies of incu lpa tory sta tements was voluntary, 

knowing, and in telligent . Poin t s I and II  should be denied. 
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II. De fe n dan t is  e n ti tle d  to  re lie f from  on e  of h is  tw o f irs t-de gre e  

robbe ry  con viction s because  h is  con viction  for tw o counts  of firs t -

de gre e  robbe ry , a s  th e  offe n ses  w ere  charged, violate d h is  right to  

be  fre e  from  dou ble  je opardy. (Responds to  Defendan t’s  P oint III). 

 In  h is th ird poin t , Defendant  a rgues tha t  h is convict ion  on  Coun t  IX—

fir st -degree robbery of C.M. for  stealing a  VCR—should be reversed because that  

convict ion  in  addit ion  to h is convict ion  for  Count  I—fir st -degree robbery of C.M. 

for  stea ling car  keys—viola ted h is r igh t  to be free from double jeopardy. App. 

Sub. Br . a t  31-35. 

 Respondent  agrees. As charged and inst ructed in  th is case, on ly one 

vict im—C.M.—was actua lly robbed by Defendant  and h is accomplices (L.F . 16-

18, 64, 85-86). Through the use of a  single, cont inuous act  of force, Defendant  

and h is cohor t s stole two th ings tha t  were in  C.M.‟s possession—C.M.‟s car  keys, 

and an  ex-gir lfr iend‟s VCR (Tr . 309-10, 345, 358).
6
 It  is well-set t led tha t  “a  

defendan t  who forcibly took from a  single vict im the vict im‟s proper ty as well as 

                                         
6
 The facts of th is case would, in  fact , suppor t  two counts of fir st -degree robbery. 

Defendant  and h is accomplices used force against  two vict ims—C.M. and M.J .—

to stea l proper ty from the residence. But  because C.M. was the only vict im 

included in  the cha rging document  and the inst ruct ions, the Sta te agrees tha t , 

under  the circumstances, on ly one of the robbery convict ions can  stand.   
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proper ty owned by another  in  the vict im‟s possession  commit ted only one act  of 

robbery.” S tate v. Bohlen , 284 S.W.3d 714, 718 (Mo. App. E .D. 2009). Defendan t  

was proper ly convicted of one coun t  of robbery, bu t  not  two. His th ird poin t  

should be gran ted. 
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CONCLUSION  

 For  the foregoing reasons, Defendan t ‟s convict ion  on  Count  IX should be 

reversed. In  a ll other  respects, t he judgment  of the t r ia l cour t  should be 

a ffirmed. 
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